International humanitarian law is the branch of customary and treaty-based international positive law whose purposes are to limit the methods and means of warfare and to protect the victims of armed conflicts. Grave breaches of its rules constitute war crimes for which individuals may be held directly accountable and which it is up to sovereign states to prosecute. However, should a state not wish to, or not be in a position to, prosecute, the crimes can be tried by international criminal tribunals instituted by treaty or by binding decision of the United Nations Security Council. This brief description of the current legal and political situation reflects the state of the law at the dawn of the twenty-first century. It does not, however, describe the work of a single day or the fruit of a single endeavour. Quite the contrary, it is the outcome of the international community's growing awareness, in the face of the horrors of war and the indescribable suffering inflicted on humanity throughout the ages, that there must be limits to violence and that those limits must be established by the law and those responsible punished so as to discourage future perpetrators from exceeding them.
within its material scope. Indeed, an initial proposal to reach agreement on the establishment of an international criminal court was formulated in the nineteenth century with a view to prosecuting violations of the Geneva Convention for the Amelioration of the Condition of the Wounded in Armies in the Field, which was adopted in 1864.
In 1907 the states codified the laws and customs of war applicable to war on land in the Hague Convention No. IV and its annexed Regulations. The Convention provides that the obligations set down in its rules are binding on the states parties, but at the end of the First World War the peace treaty signed at Versailles in 1919 1 established that Kaiser William II of Germany, whom it publicly arraigned for a supreme offence against international morality and the sanctity of treaties, and those who had carried out his orders were personally responsible. It thus recognized the right of the Allied and associate governments to establish military tribunals for the purpose of prosecuting persons accused of having committed war crimes. 2 The responsibility, not only of the states but fundamentally of individuals, was thus established as a principle of international law, allowing grave breaches of international humanitarian law to be prosecuted by international tribunals established for that purpose.
The situation continued to evolve. During the Second World War various Allied governments expressed the desire to investigate, try and punish war criminals. The Moscow Declaration, adopted in October 1943, set the stage for the 1945 London Agreement to which was appended the Charter of the International Military Tribunal for the Prosecution and Punishment of the Major War Criminals of the European Axis (the Nuremberg Tribunal). The commanderin-chief of the occupying forces in Japan established the Tokyo Tribunal for the same purpose. 3 Once again, therefore, it was agreed that, in the context of international law, certain kinds of conduct could qualify as crimes and that by virtue of the law those considered to be responsible for them could be prosecuted.
The adoption of the Charters of the Nuremberg and Tokyo Tribunals gave significant impetus to the codification of international humanitarian law: for the first time treaty-based rules defined a series of criminal offences for which individuals could be held accountable, and at the same time courts were instituted 1 Part VIII of the 1919 Peace Treaty sets out, in Articles 231 to 247, the obligation for Germany to pay reparations to the Allies for the damages inflicted; the amount of the reparations was to be set by a Reparation Commission. 2 See J. that took effective action and set out a series of universally recognized principles. 4 It must be borne in mind, however, that at that point in the development of the law, for conduct to be considered unlawful it had to be connected with war, that is, with an armed struggle between two or more states.
In the late twentieth century, the serious violations of international humanitarian law perpetrated during the armed conflicts in the former Yugoslavia gave rise, no longer by agreement between sovereign states but rather by decision of the United Nations Security Council, 5 to the establishment of an international criminal tribunal for the prosecution of the presumed perpetrators; shortly thereafter another ad hoc international criminal tribunal was established in the wake of the grave events that had taken place within a state: Rwanda. 6 In other words, developments in the law that took the form of collective and effective measures to prevent and eliminate threats to peace resulted in the establishment of international jurisdictions whose mandate is to prosecute individuals accused of having committed crimes under international law. These are international bodies that do not make law or legislate in respect of the law; their role is to apply existing law.
The final step was the establishment by treaty of the International Criminal Court, a permanent body whose role is to prosecute what the international community as a whole considers to be the most serious misconduct, including, of course, war crimes. 7 Thus the institution of international criminal courts authorized to prosecute individuals for their conduct when states do not want or are not in a position to do so is related to and directly influenced by the content of international humanitarian law and the definition as war crimes of grave breaches thereof. In the following pages we shall try, albeit briefly, to trace the emergence of this interrelationship step by step, in order to outline its present scope.
The present
The development of international humanitarian law has been accompanied by the formulation of principles and the adoption of multilateral treaties intended to be universal and applicable to war crimes. The rules set down in the statutes of international criminal courts and the work the courts have done and are doing within the scope of their respective mandates reflect that development and at the same time highlight the direct relationship between the object and purpose of international humanitarian law and the establishment of the tribunals. Their jurisprudence, although not an independent law-making process, is a particularly useful additional means of determining the existence of a rule of law, its meaning and its scope.
No retroactivity
The principle nullum crimen sine lege is one of the fundamental principles of criminal law; it holds that no one may be held accountable for an unlawful act unless it has been established that at the time the act was committed it was subject to clear rules making it a crime ante factum. This principle, which is applicable in domestic legal orders, is also relevant in international law. Ultimately, individuals incur international responsibility for their conduct if the said conduct is unlawful under international law, no matter what the provisions of domestic law are.
8 At the Nuremberg Tribunal, the defence invoked the principle of non-retroactivity, which is a consequence of the nullum crimen sine lege principle. The Tribunal held that the Charter establishing it did not reflect the arbitrary exercise of power by the victorious nations but was rather the expression of the international law in force at the time, adding that the law of war stemmed not only from treaties but also from state customs and practices that had gradually obtained universal recognition, and from the general principles of justice applied by legal scholars and military tribunals. The law was not static; it was constantly being adapted to the needs of a changing world, in such a way that many treaties do no more than reflect and define in more concrete terms existing principles of law.
Individual criminal responsibility
The Nuremberg Tribunal thus emphasized the relationship between the treatybased and customary rules of international humanitarian law prohibiting certain forms of individual conduct and its institution as a court with a mandate to apply that positive legal order. The 1949 Geneva Conventions for the protection of the victims of armed conflicts define a series of acts as grave breaches of their rules and stipulate that the states parties are under the obligation to search for persons alleged to have committed them or to have ordered them to be committed, and to bring them before their own courts or, if they prefer, to hand them over for trial to another state provided that state has made out a prima facie case against them. 9 The Statutes of the International Criminal Tribunal for the former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) 10 and the Rome Statute of the International Criminal Court 11 also work on the assumption of individual criminal responsibility. Ultimately, because it has been generally accepted in the absence of any objections, this type of responsibility has become part of international law, which originally only regulated relations between states and under which only the states could be held accountable for the commission of an internationally unlawful act, even though the responsibility may be civil in nature.
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Criminal responsibility, on the other hand, falls on natural persons who commit an act specifically defined as a crime by international law. This is the field of international law that refers to the individual as such and that can therefore be assimilated to the rules of international human rights law, given that the direct object of both branches of the law -although their content and purpose are different -is the human being. 14 Of course, in order to consider that someone is culpable for having helped in any way whatsoever in the commission of a wrongful act, the acts of those bearing primary responsibility must be established to have a link with those alleged to have been of help. 15 Thus responsibility lies not only with those who committed the crime but also with their accomplices, those who covered for them and those who ordered, proposed or induced the commission of the crime or the attempt to commit it, as the case may be. 16 Furthermore, individual criminal responsibility is incurred not only by acting, but also by intentionally or imprudently ignoring a rule that stipulates a clear obligation to act in a certain way, that is, by failure to act. Examples of conduct that is punishable because there has been a failure to act are wilful killing by withholding food or assistance, and denying a prisoner the right to a fair and impartial trial. Basically, however, this form of responsibility is incurred de jure and de facto by military leaders and other superiors who fail to take the necessary and reasonable measures to prevent or suppress the commission of unlawful acts by those who are subordinate to them. This is command responsibility, 17 which is incurred within a more or less well-organized structure in relation to the existence of one or several subordinates. 
Command responsibility
The first postulate -the responsibility of military leaders -originates from the law of war and was codified in the Hague Convention No. IV of 1907 and its Regulations respecting the laws and customs of war on land. 19 A military leader or someone acting as such is responsible for the conduct of those under his command or authority and over whom he has effective control, 20 given that he not only should but indeed is obliged to know what they are doing and to adopt the necessary and reasonable measures within his power to prevent or suppress the commission of unlawful acts; 21 this obligation, plus the fact that the superior knows or had reason to know that the crime was going to be or had been committed and that there exists a superior-subordinate relationship, are the three constituent elements of command responsibility.
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The extension of this kind of responsibility to other superiors who are not military leaders springs, on the other hand, from customary law, as established by the ICTY and the ICTR when they interpreted the corresponding rules of their Statutes. In their decisions, both tribunals concluded that a public official, agent or person invested with the prerogatives of the public authorities or who de facto represents the government, and who has effective control over subordinates, can be held accountable for failure to act, although in that hypothesis the person in question must have known about the acts and not just failed in his duty of vigilance and allowed the acts to happen, as is the case for the responsibility of a military leader.
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This means, in other words, that as concerns both military leaders and other superiors, responsibility by failure to act requires that a superiorsubordinate relationship exists, that the superior knew, had reason to know or, 19 Regulations, Article 1(1), according to which the members of armed forces must be commanded by a person responsible for his subordinates. 20 The ICTY is of the view that effective control emerges from the superior's capacity to give orders to those under his command, there being no requirement for the order to be given in writing or in any particular form; Prosecutor v. as the case may be, should have known that the act had been or was going to be committed, and that he negligently failed to take the necessary and reasonable measures to prevent the act or punish the perpetrators. 24 Of course, the responsibility they may incur is independent of that which may be incurred by their subordinates, given that it exists whether or not the wrongful act has been committed. 25 The case of a superior who knows that a crime is going to be committed and deliberately does not stop his subordinates from committing it is different, because in this hypothesis the superior incurs responsibility not by failing to act but rather by participating in the commission of the act. 26 The situation would be identical for a superior who, by virtue of his position, plans, instigates or participates in the planning, preparation or execution of crimes by his subordinates, because in all these cases his responsibility would arise from something he did. 27 It therefore cannot be considered that a person can at one and the same time incur responsibility as a superior and as the perpetrator of a crime; rather, his position as a superior could constitute an aggravating circumstance resulting in harsher punishment.
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This aspect of individual criminal responsibility -command responsibility -is linked to the responsibility of the subordinate who commits the crime. Once again, the origins of this general principle are to be found in the Charter of the Nuremberg Tribunal, which stipulates that the fact that the defendant acted pursuant to the orders of his government or of a superior does not free him from responsibility, but may be considered in mitigation of punishment if the Tribunal 24 The ICTY found that the superior must have had information indicating that an additional investigation was required and that it had to be determined in each case whether the superior had taken the measures that were within his material possibilities; The Prosecutor v. Zejnil Delalic et al., above note 17, para. 354, in which case the Appeals Chamber specified that a de facto commander is responsible for the conduct of his subordinates when he has effective control and if information was available to him which put him on notice of their conduct, Judgment, 20 February 2001, para. 241. It subsequently specified, in respect of the offence of torture, that it is not enough that a superior has information about beatings inflicted by his subordinates on detainees, he must also have information -albeit general -which alerts him to the risk of beatings being inflicted for one of the purposes provided for in the prohibition against torture; The Prosecutor v. determines that justice so requires. 29 The ICTY and ICTR Statutes, 30 using roughly similar wording, also provide that the fact that an accused person acted pursuant to an order of a government or of a superior shall not relieve him of criminal responsibility, but may be considered in mitigation of punishment if the Tribunal determines that justice so requires. 31 Although obeying orders is inherent in a military-type system, every individual is responsible for acts freely committed in full possession of his mental faculties, which supposes that he has verified the lawfulness of the order received, that is, whether it is contrary to international customary or treaty-based law, and is in a position so to judge.
War crimes in all situations of armed conflicts
While individual criminal responsibility for the commission of war crimes is a principle of general international law set down in the Versailles Peace Treaty and in the Charter of the Nuremberg Tribunal, it must not be forgotten that the crimes referred to in the former and tried by the latter were violations of the laws and customs of war committed specifically during a war. The 1949 Geneva Conventions and their Additional Protocols extend the scope of application to any international armed conflict but contain no provisions on whether such crimes can also be perpetrated in non-international armed conflicts. In this respect, the case-law of the ICTY and the ICTR is especially valuable for determining the scope of international humanitarian law, since these were the first international courts called on to prosecute such crimes.
When the Security Council adopted Resolution 827 (1993) approving the ICTY Statute, the United States expressed the view, shared by the United Kingdom and France, that the article of the Statute that gave the Tribunal jurisdiction over violations of the laws and customs of war covered the obligations established by the international humanitarian law in force on the territory of the former Yugoslavia at the time those acts were committed, including Article 3 common to the four 1949 Geneva Conventions and the two Additional Protocols of 1977. This meant that, in the view of those three permanent members of the Security Council, war crimes can be committed in the context not only of an international armed conflict, but also in that of an armed conflict that is not international in character, 31 Before the ICTY, the defence invoked the argument of the duty to obey an order given under duress, it being understood that in that hypothesis there should be a case-by-case examination whether the accused did not have the duty to disobey, whether he had the moral choice to do so or to try to do so; it was added that duress does not afford a complete defence to a soldier charged with a crime against humanity and/or a war crime involving the killing of innocent human beings, The Prosecutor v. given that both common Article 3 and 1977 Additional Protocol II regulate such conflicts and prohibit certain kinds of conduct. However, the rules of Protocol II are applicable in a specific kind of armed conflict that is not international in character: the conflict must take place on the territory of a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement the Protocol. 32 Common Article 3, on the other hand, stipulates that it applies in the case of an armed conflict not of an international character occurring in the territory of one of the High Contracting Parties, with no further conditions, leaving its scope open to interpretation. One could infer that the situations to which it applies are not limited to those referred to in Protocol II, even though the rights and obligations established constitute a minimum that each party to the conflict is bound to apply.
In this respect, the ICTY considered that its Statute gave it jurisdiction only in respect of the law of war relating to the conduct of hostilities, but also in respect of violations of common Article 3, given that if the prohibitions set down in common Article 3 constitute the minimum to be applied by the parties involved in an armed conflict that is not international in character, then that minimum must be applied in any kind of armed conflict. In its view, under customary law, which stipulates that all violations of the rules of international humanitarian law entail individual criminal responsibility, violations of the prohibitions set down in common Article 3 constitute war crimes. 33 It must be pointed out that in the case which gave rise to this jurisprudence, the prosecution had based the charges in this respect on violations of common Article 3 and of the Regulations respecting the laws and customs of war on land annexed to the Hague Convention No. IV of 1907, namely the prohibition of pillage, framing them within the jurisdiction attributed to the ICTY to prosecute violations of the laws and customs of war. In reaching its conclusion, the ICTY first considered that the Statute was to be construed as giving it jurisdiction to prosecute any violation of international humanitarian law that was not covered in another of its provisions, that is, in either the so-called Law of Geneva -essentially the four Geneva Conventions, partially supplemented by the two additional Protocols -or in what is known as the Law of The Hague, essentially the rules adopted in 1907 supplemented by other rules of the Protocols. Moreover, in the sentence it recalled the customary law nature of the content of common Article 3, referring expressly to the jurisprudence in this respect of the International Court of Justice 34 and of the ICTR, 35 to the report submitted by the United Nations Secretary-General to the Security Council pursuant to Resolution 808 (1993), and to the statement made by the United States on the Statute's adoption and to which no objections had been raised. Moreover, in response to defence allegations that such an interpretation violated the principle nullum crimen sine lege, it stated that the crimes established in common Article 3 also constituted crimes in the national legislation in force at the time when the acts in question had been committed. It therefore considered that the list of offences in the Hague Convention of 1907 contained in Article 3 of its Statute was explicit and gave it the capacity to try any violation of customary international humanitarian law not considered in that legal instrument to constitute a grave breach of the 1949 Geneva Conventions, genocide or crimes against humanity. 36 In the Tribunal's opinion, the object of those provisions was to prevent it from being unable to prosecute a crime and to ensure that the purpose for which it had been established by the Security Council was met, in other words, that the guilty did not go unpunished no matter what the context in which they had perpetrated the violations. The teleological method of interpretation and the rule of effectiveness are obvious in the Tribunal's reasoning.
It is clear from the Tribunal's jurisprudence that the provisions of common Article 3 constitute minimum obligations to be met by the parties involved in any situation of armed conflict. This being so, and given that Additional Protocol II was adopted to develop and supplement those rules, the logical conclusion is that an armed conflict that is not international in character and to which common Article 3 is to be applied does not necessarily need to meet all the requirements of Protocol II for the Protocol's provisions to apply. This, indeed, is what the ICTY concluded when it established that an armed conflict exists whenever armed force is used between states or protracted armed violence breaks out between government authorities and organized armed groups or between such groups on the territory of a state. 37 This final option is not, of course, part of the material scope of application of Protocol II, as it is not a form 37 ICTY, Prosecutor v. Dusco Tadic, above note 5. 
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For this reason the ICTY, referring to the practice of states, state military handbooks, national legislation to implement the obligations undertaken in the 1949 Geneva Conventions, the intention of the Security Council, the logical interpretation of its Statute and customary law, considered that under general international law criminal responsibility is also incurred by those committing serious breaches of common Article 3, whether by failing to provide the victims with the protection to which they are entitled or by violating the rules governing the methods and means of combat. It concluded that it has jurisdiction over such breaches irrespective of whether the alleged acts were committed in the context of an internal or an international armed conflict. Taking the interpretation a step further, it specified that under customary law this rule is definitely applicable to any kind of conflict, whether international in character or not, as it encompasses the minimum obligations to be respected by the parties involved. 39 
An expanded notion of war crimes?
Consequently, since the material jurisdiction attributed to the ICTY by the Security Council concerns rules that, at the time of its establishment, formed part of both international customary and treaty-based law, the ICTY's decisions will tell us whether in the years since the institution of the Nuremberg Tribunal the notion of war crime has been expanded. In fact, that notion applies not only to grave breaches of international humanitarian law committed in the context of a war as such, but also to acts perpetrated in connection with an armed conflict, be it international or not; this is true even in cases in which the only protagonists of the protracted armed violence are organized armed groups on the territory of a state. 40 This interpretation is confirmed by the fact that when the Security Council instituted the ICTR it gave it jurisdiction specifically to prosecute violations not just of common Article 3 but also of Protocol II; 41 both apply in the case of an armed conflict that is not international in character. The ICTR established that the intensity of such a conflict does not depend on the subjective opinion of the parties involved, adding that common Article 3 is customary in nature and establishes individual criminal responsibility for serious violations, meaning violations of a rule protecting important values and entailing serious consequences for the victim. 42 The ICTR Statute stipulates that such violations include, but are not limited to, violence to the life, health and physical or mental well-being of persons, in particular murder and cruel treatment such as torture, mutilation or any form of corporal punishment, collective punishment, the taking of hostages, acts of terrorism, outrages against personal dignity, in particular humiliating and degrading treatment, rape, enforced prostitution and any form of indecent assault, pillage, the passing of sentences and the carrying out of executions without a previous judgment pronounced by a regularly constituted court and without affording all the judicial guarantees which are recognized as indispensable by civilized peoples, and threats to commit any of those acts. It is interesting to note that the violations mentioned are forms of conduct prohibited in roughly the same terms in Protocol II 43 and in common Article 3 44 in respect of all those who do not or no longer participate directly in the hostilities, whether deprived of their freedom or not.
Common Article 3 stipulates that protection is extended to persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention or any other cause, without any adverse distinction. 45 The ICTY considered that violations of this rule committed against people detained by the forces of the adverse party, no matter what the nature of their participation in the hostilities up to that time, should be deemed to have been committed against members of the armed forces placed hors de combat by detention. Ultimately, such people are entitled to benefit from the protection of the rules of customary international law applicable to armed conflicts, such as those set down in common Article 3. two distinct rules, one granting it jurisdiction to prosecute violations of the laws and customs of war, 47 the other to try grave breaches of the 1949 Geneva Conventions. 48 In connection with the latter, the Tribunal has the power to prosecute any of the acts listed and committed against persons or objects protected by the provisions of the Conventions; in this case, this refers to acts connected with a type of armed conflict, namely international armed conflicts.
The question of control
In this respect the ICTY stated that for this provision of its Statute to apply -as opposed to the provision referring to violations of the laws and customs of warthe conflict would have to be international. This would be the case if the conflict concerned clashes between two states but also if a third state sent in troops or one of the parties to the conflict acted in the interests of another state; it further recalled that paramilitary forces and other irregular troops can be considered combatants if they belong to one of the parties to the conflict, if that party exercises control over them and if there is a relationship of allegiance and dependence between the two. In the ICTY's opinion, the control required for the units concerned to be considered de facto agents of the state involves not only financing and equipping such units but also the planning and supervision of military operations. The state concerned does not, however, have to issue orders or instructions for every individual military action; in other words, it must exercise overall control. 49 The characterization of an armed conflict as international because of the intervention in an internal conflict of a third state exercising overall control over one of the parties involved is particularly relevant as concerns the application of the rules of the 1949 Geneva Conventions regarding grave breaches, because for a form of conduct to be defined as a war crime the victims have to be protected persons within the meaning of the Conventions. In this respect, Article 4 of the Fourth Geneva Convention Relative to the Protection of Civilian Persons in Time of War provides that persons protected by the Convention are those who, at a given moment and in any manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a party to the conflict or occupying power of which they are not nationals. In other words, one of the conditions for the Convention's application is that the detainee not be a ''national'' of the detaining authority. In the opinion of the ICTY, and in view of the object and purpose of the Fourth Geneva Convention, protection should be extended to people who find themselves in the power of a party that does not grant them diplomatic protection and to detainees who do not owe it allegiance. 50 In this interpretation, the criterion used is that of effective nationality, established many years earlier by the International Court of Justice. 51 The logical conclusion, therefore, is that only if nationality reflects a genuine connection between the person and the state does it have effects in international law; in the case at hand, the effect is to prevent the person being granted the treatment to which he is entitled under international humanitarian law.
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The connection to the armed conflict War crimes are therefore serious violations of an international treaty-based or customary rule that enshrines basic values, entails serious consequences for the victim and incurs the perpetrator's responsibility. Such crimes must be perpetrated in direct connection with the armed conflict, be it international or not international in character. However, this link between the conduct and the conflict does not necessarily mean that the act must have been carried out in the combat zone or in the course of an attack. Indeed, the application of the rules of international humanitarian law does not depend on the will of the parties involved but rather on the objective fact of the existence of an armed conflict. 53 The ICTY specified the scope of the obligations thus assumed, adding that the fact that the accused's action had to be related to the conflict did not imply that it had been carried out in the combat zone; the laws of war apply throughout the territory of the parties to the conflict or, in the case of armed conflicts not international in character, throughout the territory under the control of one of the parties, until such time as peace is restored or -in the second hypothesis -a peaceful solution is found to the issue placing the parties in opposition to each other. 54 The ICTY reiterated that opinion in a subsequent decision, adding that there were a number of factors for determining whether the acts concerned had sufficient bearing on the armed conflict to constitute war crimes: whether the perpetrator was a combatant; whether the victim was a non-combatant or a member of the adverse party; whether it could be alleged that the act had furthered the purpose of a military campaign; and whether the crime was committed as part or in the context of the official duties of the accused. 55 The victims can be members of the enemy armed forces, civilians from the adverse party, or internationally protected persons 52 The ICTY, in view of the evidence produced, considered in the Tadic case that the victims were protected persons in that they did not owe allegiance to the Federal Republic of Yugoslavia, and that the conflict was international because the Bosnian Serb forces were acting in the interests of the Federal Republic of Yugoslavia. In the Aleksovski case it ruled that the conflict was international because of the participation of Croatia and that the victims -Bosnian Muslims -were protected persons, adding that in certain circumstances protected persons had to be granted that status even though they had the same nationality as their captors. -those not or no longer playing a direct part in the hostilities 56 -and the crime committed take the form either of violence against a human being or the employment of prohibited methods and means of combat.
The jurisdiction of the International Criminal Court
Many of the principles of international humanitarian law highlighted in the jurisprudence of the ICTY and the ICTR, interpreting the rules contained in their Statutes in the light of developments in that branch of positive law, and many provisions of the multilateral treaties adopted with a view to limiting violence were taken into account when the conference convened in Rome in 1998 under the auspices of the United Nations adopted the Statute of the International Criminal Court (Rome Statute). The Court was given the power to exercise its jurisdiction over persons 57 whose conduct was a crime under the Court's jurisdiction at the time it occurred; 58 the official capacity of a person does not exempt that person from responsibility; 59 and, while the Rome Statute establishes the responsibility of commanders and other superiors, 60 it also provides that, in principle, the fact that the crime was committed pursuant to an order of a government or of a superior does not relieve the person concerned of responsibility. 61 The Court has jurisdiction inter alia over war crimes. 62 While the Rome Statute, it is true, has the most extensive list of war crimes, it deals with them somewhat differently because a state, on becoming party to the Statute, may declare that, for a period of seven years after the Statute comes into force for it, it does not accept the jurisdiction of the Court with respect to war crimes when a crime is alleged to have been committed by its nationals or on its territory. 63 Moreover, it is only in respect of war crimes that the accused can claim to be exempt from responsibility because of an order given by a government or a superior if he was under a legal obligation to obey the order, he did not know the order was unlawful and the order was not manifestly unlawful. 64 And it is only in connection with war crimes that self-defence can be invoked not for the person but for an object essential to that person's survival or to the accomplishment of a military mission. 65 The Rome Statute, reflecting developments in customary law highlighted by the Statutes and jurisprudence of the ICTY and the ICTR, defines four categories of war crimes, two in respect of international armed conflicts 66 and two in respect of conflicts not international in character. 67 However, the Elements of Crimes adopted by the Assembly of States Parties to assist in the interpretation and application of the Court's jurisdiction 68 specify that there is no requirement for a legal evaluation by the perpetrator as to the existence of an armed conflict or its character as international or non-international, nor is there a requirement for awareness by the perpetrator of the facts that established the character of the conflict as international or non-international; there is only a requirement for the awareness of the factual circumstances that established the existence of an armed conflict because a war crime must occur in the context of such a conflict and be associated with it.
However, although in customary law war crimes can be committed by a person acting on his own and not having received an order to perpetrate them, for the Court to exercise its jurisdiction over this kind of crime the Rome Statute requires ''in particular'' that such crimes be ''committed as part of a plan or policy or as part of a large-scale commission of such crimes''. 69 The term ''in particular'' allows the Court itself to interpret the scope of this rule, given that any judge is judge of his own jurisdiction and on that basis may have to decide whether there are legal grounds for prosecuting individual cases.
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The first category of crimes defined in respect of situations of international armed conflict is grave breaches of the 1949 Geneva Conventions. 71 The Elements of Crime, pursuant to the ICTY's interpretive jurisprudence, specify that it is not necessary for the perpetrator to know the nationality of the victims, but only that they belong to the adverse party, because, for example, even if the victims have the same nationality as the perpetrator, the state concerned may no longer protect them because they belong to an ethnic minority. The second category of crimes concerns other serious violations of the laws and customs applicable in international armed conflicts, ''within the established framework of international law''. 72 The reference to international law could lead one to construe that an individual incurs responsibility whenever he violates principles of international humanitarian law, such as the principle of distinction between combatants and civilians, the principle of proportionality and the principle of military necessity.
The crimes identified are related to the Law of The Hague 73 and are considered to be war crimes under Protocol I additional to the Geneva Conventions. 74 However, this category also includes acts that violate the right to protection of humanitarian assistance or peacekeeping missions conducted in accordance with the United Nations Charter, as long as they are entitled to the protection given to civilians or civilian objects under the international law of armed conflict, that is, so long as they do not participate directly in the hostilities. 75 In addition, intentionally launching an attack in the knowledge that such attack will cause widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated, 76 and intentionally directing attacks against buildings dedicated to religion, education, art, science or charitable purposes, historic monuments, hospitals and places where the sick and wounded are collected, provided they are not military objectives, 77 are also war crimes over which the Court has jurisdiction. It is interesting to note, in direct connection with the rules specifically protecting cultural property in the event of armed conflict, that this provision of the Rome Statute only refers to intentional attacks against one kind of such property: buildings dedicated to art or monuments. No account appears to have been taken of archaeological sites, books or other movable or immovable property of great significance to the cultural heritage of peoples. 78 The transfer, directly or indirectly, by the occupying power of parts of its civilian population into the territory it occupies, or the deportation or transfer of all or parts of the population of the occupied territory within or outside this territory, is 74 P I, Articles 11, 85(2), (3) and (4), even though the wording is not exactly identical. 75 Ibid., Article 8(2)(b)(iii); Convention on the Safety of United Nations and Associated Personnel, 1994. 76 Ibid., Article 8(2)(b)(iv); in P I, Article 35(3) -a fundamental rule -prohibits the use of methods or means of warfare which are intended, or may be expected, to cause widespread, long-term and severe damage to the natural environment, and Article 55 stipulates that care is to be taken in warfare to protect the natural environment against such damage and prohibits attacks against the natural environment by way of reprisals. In 1976, the United Nations adopted the Convention on the prohibition of military or any hostile use of environmental modification techniques. 77 Ibid., Article 8(2)(b)(ix). 78 1954 Convention on the Protection of Cultural Property in the Event of Armed Conflict, Article 1.
Articles 10 and 15 of the Convention's Second Protocol, adopted in 1999, stipulate that each state party must establish as criminal offences under its domestic law inter alia attacks against cultural property, as defined in the Convention, that is cultural heritage of the greatest importance for humanity, that is protected by adequate domestic legal and administrative measures recognizing its exceptional cultural and historic value and ensuring the highest level of protection, and that is not used for military purposes or to shield military sites, the party which has control over the cultural property having confirmed that it will not be so used. P I, Article 85(4)(d), provides that it is a war crime to make the clearly recognized historic monuments, works of art or places of worship which constitute the cultural or spiritual heritage of peoples and to which special protection has been given the object of attack, when such property is not located in the immediate proximity of military objectives. The ICTY, on the basis of P I, Articles 52 and 53, on the general protection of civilian objects and the protection of cultural objects and places of worship, ruled that there are two kinds of protection, one general, the other special. The first applies to civilian objects, which, by virtue of that protection, must not be the object of attack or reprisals unless they constitute a military objective affording the attacking side a definite military advantage at the time of the attack. Special protection, for its part, shields cultural property and places of worship that are part of the cultural or spiritual heritage of peoples; it is absolutely prohibited to commit acts of hostility against such property. In the ICTY's opinion, schools and places of worship benefit from general protection; ICTY, Prosecutor v. Dario Kordic and Mario Cerkez, above note 28, paras. 89-90.
also listed as a war crime. 79 Other provisions in this article refer to the prohibition to use certain weapons -poisons, asphyxiating, toxic or other gases, expanding bullets -that was set down in international treaties in 1899 and 1925 and has become part of customary law. 80 However, when it comes to modern weaponssuch as nuclear weapons, anti-personnel landmines, or chemical and biological weapons -which are of a nature to cause superfluous injury or unnecessary suffering and which have inherently indiscriminate effects, their use would only be a crime under the Court's jurisdiction if in the future they were the subject of a comprehensive prohibition included in an annex to the Rome Statute adopted seven years after its entry into force by the Assembly of States Parties or by a Review Conference. 81 Another important rule in the light of recent developments on the international stage is that which considers it a crime to recruit or enlist in the national armed forces children under the age of 15 or to use them to play an active part in the hostilities. The antecedents for this provision are the Convention on the Rights of the Child and Protocol I additional to the 1949 Geneva Conventions. 82 Other types of conduct prohibited in the Conventions or in Protocol I but which are not defined by them as grave breaches or war crimes for which individual criminal responsibility is incurred are defined as such by the Rome Statute, to wit: outrages on personal dignity, in particular humiliating and degrading treatment; 83 rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization or any other form of sexual violence also constituting a grave breach of the Geneva Conventions; 84 utilizing the presence of a civilian or other protected person to render certain points, areas or military forces immune from military operations; 85 intentionally using starvation of civilians as a method of warfare; 86 or intentionally directing attacks against buildings, material, medical units and transport, and personnel using the distinctive emblems of the Geneva Conventions in conformity with international law. 87 The Rome Statute also defines two categories of war crimes committed in armed conflicts that are not international in character. The first is made up of serious violations of common Article 3, 88 it being specified that the relevant article of the Rome Statute does not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar nature. 89 The second refers to other serious violations of the laws and customs applicable in armed conflicts not of an international character, within the established framework of international law. 90 It is specified that the rules apply to armed conflicts that take place in the territory of a state when there is protracted armed conflict between governmental authorities and organized armed groups or between such groups, 91 and the participation of the governmental armed forces is therefore not necessary in order to define the conflict to that end. This category includes as war crimes some of the acts prohibited in Additional Protocol II that are directed intentionally against the civilian population as such or against civilians not participating directly in the hostilities, 92 against buildings, material, medical units and transport, and personnel using the distinctive emblems of the Geneva Conventions in conformity with international law, 93 and against buildings dedicated to religion, education, art, science or charitable purposes, historic monuments, hospitals and places where the sick and wounded are collected, provided they are not military objectives. 94 Other acts listed as war crimes are sexual and gender crimes, 95 conscripting or enlisting children under the age of 15 groups on the territory of a state, the parties involved have the rights and duties established by international humanitarian law and, ultimately, their engagement in prohibited conduct is also a war crime. Responsibility for prosecuting the perpetrators falls first and foremost to the states, but if they do not wish or are not in a position to do so, practice has led to the establishment of international criminal tribunals so that those engaging in prohibited conduct do not go unpunished, no matter what the context in which the conduct took place. Punishing those responsible obviously constitutes effective application of the law, giving full effect to rules that are of interest to the entire community. It may thus be possible in the future to provide the victims with better protection, it being utopian to think that human beings will decide to eradicate violence once and for all.
